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STATEMENT OF THE CASE

Nature of the Case
Rodolfo Ferreira appeals from his judgment and conviction for aiding and
abetting trafficking in a controlled substance and aiding and abetting in delivery of a
controlled substance. He asserts that, at most, the State merely proved his presence or
proximity to the alleged crimes, not that he aided and abetted in the crimes. Therefore,
he asserts that the State failed to establish evidence sufficient to support his convictions
and that his convictions must be vacated with prejudice.

Statement of the Facts and Course of Proceedings
Rodolfo

Ferreira

was

charged

with

aiding

and

abetting

trafficking

in

methamphetamine and/or amphetamine and aiding and abetting delivery of a controlled
substance. (R., p.16.) Specifically, the superceding indictment alleged that, on or about
the 19th or 20

th

of March, 2011, Mr. Ferreira, "did aid, abet, facilitate, assist, and/or

encourage Jorge Ferreira Tinoco who did possess or who was in actual or constructive
possession of four hundred (400) grams or more of methamphetamine ... " (R., pp.1617.) Regarding the delivery charge, the indictment alleged that Mr. Ferreira, "did aid,
abet, facilitate, assist, and/or encourage Jorge Ferreira Tinoco," who delivered
methamphetamine to Detective Banda. (R., p.17.)
The following facts were adduced at trial: On February 7, 2011, Detective Jose
A. Banda, Jr., with the Idaho State Police, was instructed by a detective sergeant to call
a

telephone

number

and

make

arrangements

to

purchase

two

pounds

of

methamphetamine. (Tr., p.23, Ls.13-16.) His first couple of calls went to voicemail, but
he eventually left a text message stating that his name was Carlos and to call him back.
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(Tr., p.23, Ls.19-22.) Detective Banda received a phone call back from Jorge Ferreira
Tinoco and they made a deal to purchase two pounds of methamphetamine for $16,000
per pound. (Tr., p.24, L.21 - p.25, L.5.) Mr. Ferreira Tinoco stated that he would be
back in town around February 15 or 16, but Mr. Ferreira Tinoco eventually delayed the
transaction because he had received methamphetamine of poor quality.

(Tr., p.27,

Ls.13-15.) Eventually, the Detective and Mr. Ferreira Tinoco agreed to meet in March
and that Mr. Ferreira Tinoco would bring three pounds of methamphetamine. (Tr., p.33,
Ls.1-7.)
On March 17, he received a call from Mr. Ferreira Tinoco and they arranged to
meet on March 19; Mr. Ferreira Tinoco said he would be in town around 12:00 on the
19th . (Tr., p.34, Ls.1-2.)

At about 10:45 p.m. on the 19th , the detective received a

called from Mr. Ferreira Tinoco and they arranged to meet at the Flying J truck stop in
Caldwell. (Tr., p.35, Ls.20-22.) Mr. Ferreira Tinoco gave the phone to his nephew to
get directions to the truck stop.

(Tr., p.37, Ls.17-24.)

The detective notified the

surveillance officers so they could be in place to make an arrest at the truck stop.
(Tr., p.37, Ls.10-16.) Detective Banda identified Mr. Ferreira Tinoco's nephew as Jorge
Omar Ferreyra, who was the driver. (Tr., p.37, Ls.22-24.) Mr. Ferreira Tinoco was the
passenger. (Tr., p.37, Ls.22-24.)
When Detective Banda arrived at the truck stop he did not find Mr. Ferreira
Tinoco; he opened his phone and noticed that he had received a call from a different
number than he had been using.

(Tr., p.41, Ls.2-8.)

Detective Banda called that

number and Mr. Ferreira Tinoco answered. (Tr., p.41, Ls.7-8.) Mr. Ferreira Tinoco told
him that he was in a Ford Explorer in the parking lot. (Tr., p.41, Ls10-12.) Detective
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Banda approached the Explorer, which contained Mr. Ferreira Tinoco and his nephew.
(Tr., p.42, Ls.8-9.)
Mr. Ferreira Tinoco handed the detective a sample of methamphetamine but told
him he wanted to finish the transaction at another place. (Tr., p.43, L.7 - p.45, L.12.)
Jorge Ferreira gave the detective directions to a place called Noah's Landing; the
detective agreed to follow them there and then from there the detective would go to his
residence, pick up the money, and bring it back to Noah's Landing and finish the
transaction. (Tr., p.45, Ls.8-12.) The detective agreed to this procedure because he
already had officers in the parking lot of the Noah's Landing apartments.

(Tr., p.46,

Ls.3-4.)
The detective followed Mr. Ferreira Tinoco and Omar Ferreyra to the apartments
and was told that they would be doing the transaction in the corner apartment, which
belonged to Jorge Ferreyra. (Tr., p.47, Ls.13-22.) Mr. Ferreira Tinoco told the detective
that when the detective returned they would send the women out of the apartment and
they would finish the transaction. (Tr., p.51, Ls.16-19.) Detective Banda then left the
area. (Tr., p.52, Ls.11-16.) When Detective Banda returned later that night, Rodolfo
Ferreira was on the sidewalk and had been arrested.

(Tr., p.54, Ls.23-25.) Rodolfo

Ferreira did not act paranoid, aggressive, or like he was under the influence of drugs.
(Tr., p.60, Ls.1-9.) Detective Banda never spoke with Rodolfo Ferreira on the phone.
(Tr., p.55, Ls.15-16.)
Kenneth White, also a detective with the Idaho State Police, testified that he was
assigned to monitor Highway 95 in the Marsing area on March 19 because he was
looking for a white Mitsubishi Montero that was coming from California.

(Tr., p.70,

Ls.14-20.) He located the vehicle and followed it to the Faith Landing Apartments on
3

Noah's Court. (Tr., p.72, Ls.1-24.) He saw two people exit the vehicle. (Tr., p.76, Ls.110.) Detective White then left for several minutes, and when he returned, he saw three
Hispanic males exit one apartment and proceed down the sidewalk and into another
apartment. (Tr., p.77, Ls.1-18.) He later saw two males leave the apartment and exit in
a Ford Explorer. (Tr., p.77, Ls.22-25.)
Detective White eventually saw the Ford Explorer return and saw one of the
individuals speak to Detective Banda. (Tr., p.80, Ls.1-20.) Once Detective Banda left,
the two males got back in to the Ford Explorer and left the apartments.

(Tr., p.80,

Ls.16-22.)
Warrants were then executed for both of the apartments the individuals were
seen entering. (Tr., p.81, Ls.11-16.) In the storage area of one of the apartments, in a
cooler, Detective White found several packages containing what he believed to be
methamphetamine. (Tr., p.89, Ls.1-24.)
Detective Joshua Green was also conducting surveillance for the Misubishi
Montero that evening. (Tr., p.115, Ls.22-25.) He could see that there were two people
in the vehicle.

(Tr., p.118, Ls.9-14.) Detective Green saw two individuals exit 7015

Noah's Court, number 102, and walk to the Montero; one of the subjects was heavier
set, with a hoody over his head.

(Tr., p.121, Ls.18-23.)

The other was thin with a

crewcut type haircut. (Tr., p.121, Ls.18-23.) The man wearing the hoody got into the
vehicle on the passenger's side and shut the door while the other man stood by the
driver's side.

(Tr., p.122, Ls.1-6.)

(Tr., p.122, Ls.1-6.)

He eventually got in but never closed the door.

The two individuals then went toward 7017 Noah's Court.

(Tr., p.122, Ls.1-6.) He could not see exactly where in 7017 they went. (Tr., p.122, L.812.) Eventually, Detective Green saw two individuals, who he believed were the same
4

individuals who went out to the Montero, get into the Ford Explorer and leave.
(Tr., p.123, Ls.12-25.)
Detective Green was also involved in the search at the apartments.

In the

Montero, they discovered that passenger side airbag had been removed, leaving a void
in the dash. (Tr., p.129, Ls.8-11.) He also helped peform a NIK test on some materials
found in the search that tested presumptively positive for methamphetamine.
(Tr., p.133, Ls.8-13.) Rachel Cutler testified that each of State's exhibits 1, 2, and 3,
tested positive for methamphetamine and weighed approximately a pound each.
(Tr., p.228, L.10 - p.233, L.13.) Detective Bobby Goff testified that fifteen fingerprints
were lifted from evidence obtained that evening. Eight of the prints were attributable to
Jorge Tinoco Ferreira, five prints were excluded from any of the suspects, one print was
inconclusive for Rodolfo Ferreira and one print was not clear enough to determine the
source. (Tr., p.285, L.10 - p.286, L.18.) Thus, the State presented no proof of Rodolfo
Ferreira's fingerprints on the drugs.
Detective Goff also testified that he walked by Rodolfo Ferreira that evening near
the apartments but did not speak to him.

(Tr., p.190, Ls.1-24.)

No items related to

controlled substances were found on him. (Tr., p.214, Ls.1-10.) Detective Banda spoke
to Rodolfo Ferreira after his arrest and was informed that Rodolfo resided at Adams
Street in California. (Tr., p.289, Ls.13-25.) Corporal Chris Finley of the Caldwell Police
Department testified that his drug dug alerted on the passenger side of the Montero.
(Tr., p.295, Ls.1-11.)
The State then rested and Rodolfo Ferreira moved for a judgment of acquittal.
(Tr., p.303, L.23 - p.304, L.6.)

Counsel for Mr. Ferreira argued that there was no

evidence that Mr. Ferreira was present for the transaction at the truck stop and no

5

evidence that he aided Jorge Tinoco Ferreira or his nephew in either of the charges.
(Tr., p.304, L.22 - p.305, L.25.) Counsel argued that at most the State had proven that
the Montero was registered to Rodolfo Ferreira and he was arrested near the
apartments, which was insufficient evidence. (Tr., p.305, Ls.14-25.) The district court
denied the motion. (Tr., p.310, Ls.9-18.)
Jorge Ferreira Tinoco then testified.

He acknowledged that Detective Banda,

using the name, "Carlos," called him and arranged for a drug deal. (Tr., p.318, Ls.9-25.)
Mr. Ferreira Tinoco contacted a man he called, "El Gato," in order to get the drugs.
(Tr., p.318, Ls.19-25.)

Mr. Ferreira Tinoco testified that when he came to Idaho, he

went to the apartments and then left in the Explorer to meet El Gato at a gas station
different than the one where he met Detective Banda and then El Gato followed them
back to the apartments. (Tr., p.324, L.1 - p.325, L.25.) Mr. Ferreira Tinoco testified
that El Gato had the drugs in his car and brought them up from California. (Tr., p.326,
Ls.1-3.)
Mr. Ferreira Tinoco testified that he drove up from California by himself and that
Rodolfo was already in Idaho. (Tr., p.326, Ls.4-14.) He testified that Rodolfo did not
know anything about the drug deal. (Tr., p.326, Ls.22-25.) He also testified that, while
the Montero was registered to Rodolfo, he had purchased the vehicle about two years
ago but never transferred the registration.

(Tr., p.332, L.s1-20.) Mr. Ferreira Tinoco

denied any knowledge of the missing air bag in the vehicle. (Tr., p.332, Ls.18-20.) He
also testified that his fingerprints were only on the drugs because he handled them in
California; the only drugs he handled in Idaho were the drugs he gave to Detective
Banda at the truck stop. (Tr., p.333, Ls.8-16.) El Gato brought the drugs up in Idaho.
(Tr., p.333, Ls.11-12.)
6

Detective Banda then testified that he spoke to Rodolfo Ferreira that evening and
Rodolfo told him that he had traveled to Idaho with his brother Jorge. (Tr., p.352, Ls.112.)

Rodolfo also denied any involvement in the drug deal.

(Tr., p.354, Ls.8-14.)

Detective Gene Wunsch then testified that he followed the Explorer from the apartments
to the truck stop and that the Explorer never stopped at a gas station on the way.
(Tr., p.366, Ls.5-9.) Sergeant Boone testified to the same. (Tr., p.369, Ls.3-10.)
Rodolfo Ferreira was convicted of both charges. (R., p.165.) Mr. Ferreira then
filed a written motion for a judgment of acquittal. (R., p.170.) The district court denied
the motion. (R., p.188.) The court then imposed concurrent unified sentences of ten
years determinate. (R., p.207.) Mr. Ferreira appealed.

(R., p.209.) He asserts that

there is insufficient evidence to support either of his convictions.

7

ISSUE

Was there insufficient information to support the State's allegations in this case?
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ARGUMENT
There Was Insufficient Evidence To Support The State's Allegations Of Aiding And
Abetting The Crimes Of Trafficking And Delivery

A.

Introduction
Mr. Ferreira asserts that there was insufficient evidence to support the jury's

verdicts in this case because the State failed to prove, beyond a reasonable doubt, that
he aided or abetting either trafficking in a controlled substance or delivery of a controlled
substance. At most, he asserts that the State demonstrated mere presence or proximity
to the alleged crimes, which is insufficient to support his convictions.

B.

Standard Of Review
Upon review of a challenge of the sufficiency of the State's evidence to support a

conviction, this Court's review is of limited scope.

This Court will not overturn a jury

verdict where there is substantial, competent evidence upon which a reasonable trier of
fact could have found that the State sustained its burden of establishing, beyond a
reasonable doubt, the essential elements of the charged offense.

See, e.g., State v.

Herrera-Brito, 131 Idaho 383, 385 (Ct. App. 1998). This Court does not substitute its
view of the evidence for that of the jury with regard to matters of the credibility of the
witnesses, the weight to attach to the testimony, or the reasonable inferences that may
be drawn from the evidence. Id. In addition, this Court views the evidence in the light
most favorable to the State.

Id.

The remedy where a verdict is not supported by

sufficient evidence is to reverse the defendant's convictions with prejudice. See State v.

Byers, 102 Idaho 159, 167 (1981).

9

C.

There Was Insufficient Evidence To Support The State's Allegations Of Aiding
And Abetting The Crimes Of Trafficking And Delivery
Rodolfo Ferreira was charged with aiding and abetting both trafficking in

methamphetamine and delivery of methamphetamine.

Specifically, the superceding

indictment alleged that, on or about the 19th or 20th of March, 2011, Mr. Ferreira, "did
aid, abet, facilitate, assist, and/or encourage Jorge Ferreira Tinoco who did possess or
who was in actual or constructive possession of four hundred (400) grams or more of
methamphetamine ... " (R., pp.16-17.) Regarding the delivery charge, the indictment
alleged that Mr. Ferreira, "did aid, abet, facilitate, assist, and/or encourage Jorge
Ferreira Tinoco," who delivered methamphetamine to Detective Banda.

(R., p.17.)

Mr. Ferreira submits that there is insufficient evidence to support his convictions
because, at most, the evidence merely shows Mr. Ferreira's proximity to criminal
activity.
Looking at the evidence in the light most favorable to the State, Mr. Ferreira
submits that the evidence is as follows:

Mr. Ferreira was in the Montero with Jorge

Ferreira Tinoco when he drove from California and the Montero was owned by
Mr. Ferreira. The methamphetamine was in the Montero. And Mr. Ferreira was found
near the apartment when the search warrants were executed.

However, there is no

evidence that Mr. Ferriera knew that the drugs were in the vehicle and there is no
evidence that Mr. Ferreira knew that Mr. Ferreira Tinoco had arranged a drug deal with
Detective Banda. Mr. Ferreira Tinoco testified that Mr. Ferreira had no such knowledge,
and Detective Banda testified that Mr. Ferreira told him that he had no such knowledge.
No fingerprints matching those of Mr. Ferreira were found on the drugs; the fingerprints
were identified as Mr. Ferreira Tinoco's. No one testified that Mr. Ferreira was one of
the individuals who went from the apartment to the Explorer. When Mr. Ferreira was
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stopped outside of the apartments, he was carrying no items related to drug
paraphernalia and did not appear to be under the influence of anything. Mr. Ferreira
was not in the Explorer during the delivery to Detective Banda and never spoke on the
telephone with Detective Banda.

Thus, Mr. Ferreira submits that at most, the State

demonstrated his proximity to illegal activity, not his active participation in it.
Importantly, Mr. Ferreira was charged with aiding and abetting, not the
possession or the delivery itself. There is a subtle difference between the mental state
elements between a principle and an aider and abettor. "The mental state required is
generally the same as that required for the underlying offense-the aider and abettor
must share the criminal intent of the principal and there must be a community of
purpose in the unlawful undertaking."

State v. Romero-Garcia, 139 Idaho 199, 204

(Ct. App. 2003) (citing State v. Scroggins, 110 Idaho 380, 386 (1985)).

As to the

criminal acts completed by a person actually committing a crime and an aider and
abettor, the Idaho Supreme Court has recognized that, '"aiding and abetting' requires
some proof that the accused either participated in or assisted, encouraged, solicited, or
counseled the crime." State v. Randles, 117 Idaho 344, 347 (1990) (overruled on other

grounds by State v. Humpherys, 134 Idaho 657 (2000)). This evidence is lacking. The
evidence in this case is that Mr. Ferreira Tinoco arranged the drug deal and drove the
Montero to Idaho. Mr. Ferreira Tinoco and Omar Ferreyra are the only two who spoke
to Detective Banda.
Mere acquiescence in, or silent consent to the commission of an offense on the
part of a bystander, however reprehensible the crime may be, is not sufficient to make
one an accomplice. State v. Brooks, 103 Idaho 892, 904 (Ct. App. 1982) (citing State v.

Sensenig, 95 Idaho 218 (1973)). Thus, even assuming that Mr. Ferreira knew about the
11

drug deal, the State was required to prove than acquiescence or silent consent; the
State was required to demonstrate "actual encouragement" in the crime. State v. Grant,
26 Idaho 189, 197 (1914). And there is no evidence that Mr. Ferreira let Mr. Ferreira
Tinoco use the vehicle for purpose of transporting or possessing methamphetamine and
there is no evidence that Mr. Ferreira facilitated the delivery to Detective Banda in any
way.

Thus, Mr. Ferreira submits that there is insufficient evidence in the record to

support his conviction and he requests that his convictions be dismissed with prejudice.

CONCLUSION
Mr. Ferreira requests that his convictions be dismissed with prejudice.
DATED this 24 th day of January, 2013.

JUSTINM,. CURTIS
Deputy Sta'te Appellate Public Defender
"'¾~
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